ACTION L-00 



INFO 



LOG-00 

EAP-00 

IO-00 

OMB-01 

SSO-00 

PMB-00 



AF-00 

EUR- 00 

VCE-00 

PA-00 

SS-00 

DRL-00 



CIAE-00 

UTED-00 

AC-00 

PM-00 

TEST-00 

G-00 



AA13 

UNCLASSIFIED 

RELEASED IN PART 



INL-00 

VC-00 

NEA-00 

PRS-00 

TRSE-00 

SAS-00 



DODE-00 
SSA-01 
NSAE-00 
ACE-00 
T-00 
/004W 



WHA-(©5 

TEDE-00 

NSCE-00 

P-00 

USIE-00 



-B938BF 281650Z /38 



0 281523Z OCT 03 

FM USMISSION GENEVA 

TO SEC STATE WASHDC IMMEDIATE 7510 

INFO AMEMBASSY PARIS PRIORITY 

USMISSION USUN NEW YORK 



SRPP-00 

INR-00 

OIC-02 

SP-00 

SA-00 



UNCLAS GENEVA 003431 



L/UNA BRANCATO , 10 - T JOHNSON 

E.O. 12958: N/A 
TAOS ■ FR UNGA UNHR 

SUBJECT: ENFORCED DISAPPEARANCES INTER- SESSIONAL WORKING 
GROUP MEETS INFORMALLY; HOMES IN ON ISSUES FOR FORMAL 
JANUARY 2004 NEGOTIATIONS 

REF: GENEVA 002390 AND PREVIOUS 

1 (U) BEGIN SUMMARY. THE INTER- SESSIONAL WORKING GROUP 
HELD "INFORMAL CONSULTATIONS" SEPTEMBER 1-5 P^ANT TO ITS 
COMMISSION ON HUMAN RIGHTS MANDATE TO ELABORATE A LEGALLY 
BINDING INSTRUMENT ON ENFORCED DISAPPEARANCES (E.D.). 
OPENING Sy S SESSION, THE U.S. UNDERSCORED AND EXPLAINED ITS 
PROCEDURAL OBJECTIONS TO HOLDING INFORMAL MEETINGS THAT 
UNDULY ACCELERATE NEGOTIATIONS ON LEGAL INSTRUMENTS U.S. 
MADE SELECTIVE INTERVENTIONS THAT FOCUSED HEAVILY ON THE 

Substantive concerns previously identified in guidance from 

ISS^DTOSTICE DEPARTMENTS. U.S. PROCEDURAL OBJECTIONS 
FE LL^ LARGELY ON UNWELCOME EARS, WITH NO STATEMENTS (P^ICL*, 
VOICEeTiN SUPPORT OF THOSE OBJECTIONS. HOWEVER, U.S VIEWS ON 
SEVERAL IMPORTANT SUBSTANTIVE ISSUES WERE STRONGLY IN LINE 
SSTEoSToF SEVERAL KEY DELEGATIONS. INTERESTINGLY, THE 
CHAIRMAN AND SEVERAL DELEGATIONS HAVE BEGUN TO ACKNOWLEDGE 
OPENL^THAT THE ISSUES RAISED BY THESE NEGOTIATIONS ARE MORE 
COMPLEX THAN HAD BEEN PREVIOUSLY ASSUMED. THIS AWARENESS HAS 
A^SaDY HADA PERCEPTIBLE MODERATING EFFECT ON SUBSTANTIVE 
pi^ONS^NITIALLY TAKEN BY SOME DELEGATIONS, INCLUDING KEY 
LATIN DELEGATIONS SUCH AS ARGENTINA AND MEXICO . THOSE ISSUES 
ON WHICH VIEWS STILL REMAIN FAR FROM CONSENSUS ARE THE 
FOLLOWING: THE FORM AND MANDATE OF AN INTERNATIONAL 
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MONITORING BODY; THE APPLICABILITY OF INTERNATIONAL UNCLASSIFIED 

HUMANITARIAN LAW (IHL) IN PROTECTING AGAINST E.D ; 

NON-DEROGABILITY OF TREATY OBLIGATIONS TO BE ASSUMED BY 

STATES PARTIES; AND THE FORM OF THE INSTRUMENT (CONVENTION 

VS PROTOCOL) . KEY ISSUES ON WHICH A FAVORABLE (FOR THE 

U S > CONSENSUS APPEARS TO BE EMERGING ARE: THE DEFINITION OF 

B Y- THE DEATH PENALTY; MILITARY AND SPECIAL TRIBUNALS; 

STATUTES OF LIMITATIONS (S/L) ; NON-STATE ACTORS; AMNESTIES , 

PARDONS AND PROSECUTORIAL IMMUNITIES; AND TREATY 

RESERVATIONS. THE NEXT ROUND OF NEGOTIATIONS WILL TAKE PLACE 

OVER A TWO-WEEK PERIOD FROM 12-23 JANUARY 2004, WHERE THE 

CHAIRMAN HOPES TO REACH AGREEMENT ON THE TEXTS OF AS MANY 

DRAFT ARTICLES FOR THE E.D. INSTRUMENT AS POSSIBLE. THE 

CHAIRMAN IS PREPARING A DRAFT WORKING TEXT OF SUCH ARTICLES 

THAT WILL BE DISTRIBUTED TO WORKING GROUP MEMBERS ON/ABOUT 

DECEMBER 1. END SUMMARY. 

2 (U) AS ANTICIPATED IN REFTEL, THE DISCUSSIONS BEGAN WITH A 

FULL EXCHANGE OF VIEWS ON THE REMAINING ISSUES THAT COULD 
NOT BE REACHED AT THE JANUARY 2003 OPENING ROUND OF 
NEGOTIATIONS (SEE PARAS 3 AND 4 BELOW) , NAMELY: THE NATURE 
AND FUNCTIONS OF AN INTERNATIONAL MONITORING MECHANISM; THE 
FORM THE NEW INSTRUMENT SHOULD TAKE (I.E., CONVENTION VS. 
PROTOCOL) , INCLUDING RELATED LEGAL AND OTHER IMPLICATIONS; 
AND THE INSTRUMENT'S FINAL CLAUSES - OF PARTICULAR CONCERN 
^RESERVATIONS CLAUSE. DISCUSSION THEN RESUMED WITH FURTHER 
ANALYSIS OF THE PREVIOUSLY DEBATED "CHAPTERS" IN THE 
CHAIRMAN'S "KEY ELEMENTS" DISCUSSION PAPER (SEE REPORTING AT 
PARaTs-13 BELOW) . (THAT PAPER WAS FIRST DISTRIBUTED IN JULY 
2003 AND RE-DISTRIBUTED DURING THE SEPTEMBER CONSULTATIONS) . 



3 (U) INTERNATIONAL MONITORING MECHANISM. MOST SPEAKERS 
STRONGLY FAVORED INCLUDING AN INTERNATIONAL FOLLOW-UP BODY 
WITHIN THE FRAMEWORK OF THE NEW INSTRUMENT. THE U.S. 
INTERVENED TO RESERVE ITS POSITION AND TO SUGGEST THAT THIS 
ISSUE IS ONE BEST LEFT FOR LATER EXAMINATION FOLLOWING 
NEGOTIATION OF SUBSTANTIVE STATE OBLIGATIONS YET TO BE 
DETERMINED. THIS VIEW WAS ECHOED BY SEVERAL OTHER 
DELEGATIONS, SUCH AS CANADA, JAPAN, AND THE UK. DESPITE 
CALLS BY SOME DELEGATIONS (SUCH AS SWITZERLAND) FOR AN 
INTRUSIVE MONITORING REGIME (SUCH AS THE TORTURE CONVENTION S 
OPTIONAL PROTOCOL'S "ANYTIME -ANYWHERE" SITE VISIT AUTHORITY), 
THE WORKING GROUP CHAIRMAN VOICED HIS INTENTION NOT TO 
PRODUCE AN INSTRUMENT WITH SUCH A CONTROVERSIAL FEATURE AT 
THE SAME TIME, THE CHAIR MADE CLEAR HIS STRONG PREFERENCE FOR 
AN INTERNATIONAL MECHANISM WHOSE MOST IMPORTANT FUNCTION 
WOULD BE TO INQUIRE IMMEDIATELY WITH THE AFFECTED STATE 
FOLLOWING A CREDIBLE REPORT OF AN ALLEGED ENFORCED 
DISAPPEARANCE WITHIN ITS TERRITORY. DEBATE OVER WHETHER TO 
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CREATE A NEW MONITORING MECHANISM OR TO UTILIZE AN EXISTING TXTrT A QQITTPD 

ONE (SUCH AS THE HUMAN RIGHTS COMMITTEE) QUICKLY LED TO U IN A J> olr lCLf 

DISCUSSION OF IMPORTANT SUBSIDIARY ISSUES. AMONG THEM: 

WHETHER THE HUMAN RIGHTS COMMITTEE (HRC) POSSESSES THE 

NECESSARY MANDATE AND FUNDING TO EXAMINE ACTS OF FORCED 

DISAPPEARANCE; AND WHETHER THE INTERNATIONAL COVENANT ON 

CIVIL AND POLITICAL RIGHTS (ICCPR) , WHICH CREATED THE HRC, 

WOULD NEED TO BE AMENDED IN ORDER TO GIVE NEW E.D. 

RESPONSIBILITIES TO THE HRC. MOST DELEGATIONS AND THE 

CHAIRMAN ARE CURRENTLY INCLINED TOWARDS USING THE HUMAN 

RIGHTS COMMITTEE AS THE FOLLOW-UP MECHANISM, THOUGH THIS 

ISSUE REMAINS FAR FROM RESOLVED. 

4 (U) INTERNATIONAL MONITORING MECHANISM (CONTINUED) . LATE 
IN THE AFTERNOON OF THE FINAL DAY, THE WORKING GROUP RECEIVED 
A LEGAL OPINION AUTHORED BY RALPH ZACKLIN OF THE UN 

HEADQUARTERS LEGAL OFFICE. THAT OPINION CONCLUDED THAT USING 
THE E D. TREATY TO TASK NEW MONITORING DUTIES TO THE HRC 
COULD PRESENT COMPLEX AND "SERIOUS LEGAL OBSTACLES" AS WELL 
AS "RAISE SUBSTANTIAL ADMINISTRATIVE AND FINANCIAL ISSUES" . 
THIS LEGAL OPINION IS SURE TO HAVE A SOBERING EFFECT ON THE 
WORKING GROUP'S FUTURE NEGOTIATIONS OF THE INTERNATIONAL 
MONITORING MECHANISM ISSUE, INCLUDING THE RELATED ISSUE OF 
WHETHER THE NEW INSTRUMENT SHOULD BE ADOPTED IN THE FORM OF A 
PROTOCOL TO THE ICCPR OR AS AN ENTIRELY NEW CONVENTION. 

5 (U) TREATY RESERVATIONS CLAUSE. THIS ISSUE HAS 
LONG-STANDING AND INSTITUTIONAL INTEREST TO THE DEPARTMENT. 
THE US UNDERSCORED THE IMPORTANCE OF RESERVATIONS CLAUSES AS 
TOOLS THAT CAN ASSIST ALL STATES (PARTICULARLY FEDERAL STATES 
SUCH AS THE U.S.) IN DECIDING WHETHER TO BECOME PARTIES TO A 
TREATY REGIME . IN SUPPORT OF OUR POSITION, THE U.S. DREW THE 
WORKING GROUP'S ATTENTION TO THE TEXT OF THE INTERNATIONAL 
LAW COMMISSION'S (ILC) 1997 PRELIMINARY CONCLUSIONS IN WHICH 
THE ILC SAID THAT RESERVATIONS CLAUSES WERE SUITABLE FOR ALL 
NORMATIVE MULTILATERAL TREATIES, "INCLUDING TREATIES IN THE 
AREA OF HUMAN RIGHTS." NOTWITHSTANDING ARGENTINA'S 
IMPASSIONED PLEA TO BAN ANY RESERVATIONS TO THE NEW 
INSTRUMENT THE CHAIRMAN STATED HIS FIRM VIEW THAT BARRING 
RESERVATIONS WOULD PREVENT COUNTRIES FROM JOINING THE TREATY 
REGIME PARTICULARLY STATES THAT NEED RESERVATIONS TO AVOID 
CONSTITUTIONAL OR OTHER DOMESTIC LAW IMPEDIMENTS IF THEY 
BECAME PARTIES. SWITZERLAND (SPEAKING AS A FEDERAL STATE) 
ALSO ANNOUNCED ITS SUPPORT FOR A RESERVATIONS CLAUSE . 
ALTERNATIVELY, THEY SAID, SILENCE ON THIS ISSUE WOULD THEN 
ALLOW THE VIENNA CONVENTION ON THE LAW OF TREATIES TO HAVE 
ITS EFFECT MEXICO JOINED THE BANDWAGON, CALLING 
RESERVATIONS A "NECESSARY EVIL" . SOUTH AFRICA AND THE UK 
SAID ALLOWING RESERVATIONS WAS THE "PRAGMATIC" THING TO DO. 
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6 (U) DEFINITION OF " ENFORCED DISAPPEARANCE" . THERE WERE UNCLASSIFIED 
SHARPLY DIVERGENT AND DIFFICULT TO RECONCILE VIEWS INITIALLY 
EXPRESSED ON THIS ISSUE. CONSIDERABLE ATTENTION CENTERED ON 
WHETHER TO ADOPT IN FULL (OR TO BUILD UPON) THE DEFINITION OF 
ENFORCED DISAPPEARANCE FOUND IN THE ROME STATUTE TO THE 
INTERNATIONAL CRIMINAL COURT {ICC) OR THE DEFINITION FOUND IN 
THE 1998 DRAFT CONVENTION ON E.D. AS THE DEBATE EVOLVED, A 
STRICT ROME STATUTE APPROACH BEGAN TO FALL INCREASINGLY INTO 
DISFAVOR. THIS WAS BECAUSE, IF THE ROME STATUTE APPROACH 
WERE TO BE FULLY APPLIED, ENFORCED DISAPPEARANCE WOULD ONLY 
BE PUNISHED "WHEN COMMITTED AS PART OF A WIDESPREAD AND 
SYSTEMATIC ATTACK DIRECTED AGAINST ANY CIVILIAN POPULATION" 
(HENCE ONLY WHEN IT RISES TO THE LEVEL OF A VIRTUAL "CRIME 
AGAINST HUMANITY"). THIS APPROACH WAS ULTIMATELY REGARDED 
AS UNDULY NARROW. U.S. TALKING POINTS ON ALL ISSUES RELATED 
TO THE DEFINITION OF E.D. WERE DEPLOYED. THE U.S. JOINED 
SEVERAL OTHER DELEGATIONS WHO OPPOSED A "WIDESPREAD AND 
SYSTEMATIC" APPROACH (E.G., ARGENTINA, CANADA, FRANCE, AND 
MEXICO). THE U.S. SUPPORTED CANADA'S, CHINA'S AND SPAIN'S 
APPEALS TO PERMIT REASONABLE DETENTION OF SUSPECTED CRIMINALS 
FOR LAW ENFORCEMENT PURPOSES, PROVIDED SUCH DETENTION IS NOT 
FOR "A PROLONGED PERIOD OF TIME." SOME DELEGATIONS URGED 
THAT ANY DEPRIVATION OF A PERSON' S LIBERTY ASSOCIATED WITH AN 
ACT OF ENFORCED DISAPPEARANCE SHOULD BE DEEMED UNLAWFUL "IN 
WHATEVER FORM OR FOR WHATEVER REASON" , AND THUS PREFERRED THE 
APPROACH FOUND IN ARTICLE I OF THE 1998 DRAFT E.D. CONVENTION. 

7 (U) DEFINITION (CONTINUED) . THE ISSUE OF WHETHER THE NEW 
INSTRUMENT SHOULD ADOPT AN EXCLUSIVE DEFINITION OF ENFORCED 
DISAPPEARANCES (AND IF SO, ONE BASED ON THE ROME STATUTE, THE 
DRAFT 1998 CONVENTION, OR VARIANTS OF THOSE INSTRUMENTS ) WAS 
HOTLY DEBATED. AN ALTERNATIVE APPROACH IS THAT FOUND IN THE 
CONVENTION AGAINST TORTURE ("CAT"), WHICH PENALIZES "ALL 
ACTS OF TORTURE" (AND THUS BY EXTENSION "ALL ACTS OF ENFORCED 
DISAPPEARANCES"). THE U.S. SUPPORTED OTHER DELEGATIONS 
(CANADA JAPAN, UK) WHO VOICED STRONG SUPPORT FOR AN "ACTS" 
APPROACH. THESE DELEGATIONS POINTED TO THE EFFECTIVENESS 
SUCH APPROACH COULD HAVE UNDER THEIR RESPECTIVE DOMESTIC 
LAWS AS THE DISCUSSION EVOLVED, A NUMBER OF PREVIOUSLY 
SKEPTICAL DELEGATIONS BEGAN TO PERCEIVE THAT AN "ACTS" 
APPROACH COULD GENUINELY BE RECONCILED WITH THE GOAL OF 
CRIMINALIZING AND PUNISHING ENFORCED DISAPPEARANCES. THE 
CHAIRMAN URGED AN APPROACH OF "PRAGMATISM" IN ORDER TO ALLOW 
THOSE STATES THAT COULD RELY ON AN "ACTS" APPROACH TO BE FREE 
TO DO SO, WITHOUT BEING OBLIGED TO ENACT AN EXCLUSIVE, NEW 
CRIMINAL ' STATUTE DEFINING AND PUNISHING ENFORCED 
DISAPPEARANCES. THE CHAIRMAN EXPLAINED THAT "OUR PURPOSE IS 
NOT TO CREATE A NEW INTERNATIONAL CRIMINAL CODE. WE MUST 
TAKE INTO ACCOUNT AND , AS APPROPRIATE , BASE OUR WORK ON 
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DOMESTIC LAW " HIS INTERVENTION CHILLED FURTHER DISCUSSION TT>jrT A C CTT^Tpr) 

OF^HE DEFINITION ISSUE. REGARDING NON-STATE ACTORS OR OTHER UNCLASMMbD 

PRIVATE ACTORS WITH NO LINK TO THE STATE , THE U.S. SUPPORTED 

SEVERAL OTHER STATE DELEGATIONS (ARGENTINA, CANADA, MEXICO , 

JAPAN PAKISTAN, SWEDEN AND UK) , AND ONE KEY NGO DELEGATION 

^FEDEFAM) THAT HAD STRONG RESERVATIONS ABOUT INCLUDING SUCH 

ACTORS WITHIN THE DEFINITION OF ENFORCED DISAPPEARANCES. IN 

HIS SUMMARY STATEMENT , THE CHAIRMAN DISCOURAGED ANY FURTHER 
SERIOUS EFFORT TO INCLUDE NON-STATE ACTORS WITHIN THE E.D. 
DEFINITION. 

8 (U) STATUTES OF LIMITATIONS. A FAIRLY STRONG CONSENSUS 
QUICKLY EMERGED IN FAVOR OF A FLEXIBLE APPROACH IN ADDRESSING 
THE STATUTE OF LIMITATIONS (S/L) ISSUE. SEVERAL DELEGATIONS 
(CANADA CHINA, GERMANY, INDIA, JAPAN , SWEDEN, THE UNITED 
STANCES AND THE UK, SAID THEY SAW MERIT IN AN APPROACH THAT 
ALLOWED SUCH STATUTES TO BE APPLIED COMMENSURATE WITH THE 
GRAVITY OF THE OFFENSE. IN THE SAME VEIN, SEVERAL 
DELEGATIONS (LED BY CANADA) SAID THEY COULD, AS AN 
AL^ATIVE SUPPORT A SILENT APPROACH THAT WOULD ALLOW EACH 
STATE'S S/L 'LAWS TO TAKE THEIR NATURAL EFFECT. THE CHAIRMAN 
WARMLY ENDORSED SUCH AN APPROACH AS BEING CONSISTENT WITH HIS 
PREFERENCE TO RELY, WHERE FEASIBLE, ON EXISTING DOMESTIC LAW 
TO ADDRESS PROCEDURAL ISSUES. 

9 (U) AMNESTIES , PARDONS , AND PROSECUTORIAL IMMUNITIES. THE 
US JOINED THE UK, SOUTH AFRICA AND THAILAND IN URGING A 
SIMILAR "DOMESTIC LAW-BASED" APPROACH WITH REGARD TO THE 
ACCEPTABILITY OF AMNESTIES, AND PARDONS AND "SIMILAR 
MEASURES" MANY HEADS NODDED IN THE AFFIRMATIVE WHEN THE 
U S UNDERSCORED THE IMPORTANCE OF AVOIDING CONSTITUTIONAL 
ISSUES THAT WOULD QUICKLY BE RAISED BY BANNING OR RESTRICTING 
AMNESTIES AND PARDONS IN THE CONTEXT OF ENFORCED 
DISAPPEARANCE PROSECUTIONS . U.S. REP EXPLAINED THE U.S. LAW 
ENFORCEMENT ADVANTAGES RESULTING FROM PROSECUTORS' USE OF 
TRANSACTIONAL IMMUNITY TO COMPEL CRITICAL CO-DEFENDANT 
TESTIMONY TO CONVICT A MAJOR OFFENDER. U.S. REP THEREFORE 
URGED REJECTION OF LANGUAGE LIKE THAT FOUND IN ARTICLE 18 OF 
THE 1992 UN "DECLARATION ON THE PROTECTION OF ALL PERSONS 
FROM ENFORCED DISAPPEARANCES" BARRING "SIMILAR MEASURES THAT 
MIGHT HAVE THE EFFECT OF EXEMPTING (OFFENDERS) FROM CRIMINAL 
PROCEEDINGS OR SANCTION." THIS WORDING HAD BEEN STRONGLY 
FAVORED BY MOST OF THE LATIN STATE DELEGATIONS AND SEVERAL 
NGOS PRESENT . HOWEVER, THEIR OPPOSITION SEEMS TO BE 
WEAKENING. 

10 (U) MILITARY AND SPECIAL TRIBUNALS. IN CONNECTION WITH 
DISCUSSION OF ISSUES RELATING TO " IMPUNITY" , A FEW 
DELEGATIONS ATTEMPTED TO OPEN A BROAD DISCUSSION ON WHETHER 
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THE INSTRUMENT SHOULD BAR MILITARY AND SPECIAL TRIBUNALS. 
THE U S SUPPORTED THOSE WHO URGED AN APPROACH NOT DISSIMILAR 
TO THAT FOUND IN PARAGRAPH 6 OF THE CHAIRMAN'S WORKING PAPER 
("PERSONS SUSPECTED OF ENFORCED DISAPPEARANCES SHALL BE 
PRESENTED BEFORE INDEPENDENT AND IMPARTIAL COURTS AND ENJOY 
ALL GUARANTIES OF A FAIR TRIAL.") . THE U.S. FURTHER ASSERTED 
THAT THE FORM OF THE TRIBUNAL WAS NOT CRITICAL, BUT RATHER 
WHETHER IT WAS CAPABLE OF PROVIDING FAIR JUDICIAL PROCESS 
WITH MINIMUM RECOGNIZED STANDARDS OF DUE PROCESS. THE 
CHAIRMAN THEN MADE ANOTHER TIMELY INTERVENTION TO ANNOUNCE 
HIS FIRM INTENTION TO PRODUCE AN INSTRUMENT THAT DOES NOT 
CONDEMN THE USE OF MILITARY OR SPECIAL TRIBUNALS. WHAT 
MATTERED MOST, HE SAID, WAS WHETHER THE ACTUAL PROCEDURE 
AMOUNTED TO "SHAM JUSTICE." HE THEN NOTED THAT, AS FAR AS 
HE WAS CONCERNED, IT COULD GENERALLY BE ASSUMED THAT U.S. 
MILITARY TRIBUNALS ARE INDEED CAPABLE OF ADHERING TO MINIMUM 
DUE PROCESS STANDARDS. THAT RATHER ABRUPTLY ENDED DISCUSSION 
OF THIS ISSUE. 

11 (U) DEATH PENALTY. SEVERAL DELEGATIONS (INSTIGATED 
MAINLY BY THE SWISS, AND LATER BY BELGIUM AND MEXICO) MADE AN 
UNSUCCESSFUL ATTEMPT TO REQUIRE AN EXPRESS BAR TO THE DEATH 
PENALTY WHEN STATES ENGAGE IN INTERNATIONAL COOPERATION IN 
SUPPRESSING OR PUNISHING ENFORCED DISAPPEARANCES. FOR 
INSTANCE THEY SOUGHT INCLUSION OF LANGUAGE THAT WOULD 
PREVENT EXTRADITION, IF SUCH COOPERATION RISKED EXPOSING A 
SUSPECTED CRIMINAL TO THE DEATH PENALTY UPON CONVICTION. THE 
U S PUT DELEGATIONS ON NOTICE THAT ADDING SUCH LANGUAGE 
WOULD BE INFLAMMATORY AND COMPEL CERTAIN STATES TO ENTER A 
RESERVATION REJECTING SUCH A RESTRICTION. THIS PROMPTED THE 
CHAIR TO ANNOUNCE HIS GOAL OF CONCLUDING A "UNIVERSAL 
INSTRUMENT" THAT WOULD AVOID THE NEED FOR A "PROLIFERATION OF 
RESERVATIONS " THE CHAIRMAN THEN NOTED EMPHATICALLY THAT 
ADDRESSING "THE DEATH PENALTY IS NOT (HE UNDERSCORED NOT) 
PART OF OUR MANDATE." THE INTERNATIONALLY RENOWNED PRESIDENT 
OF THE NGO, FEDEFAM, (HERSELF A MOTHER WHO LOST A DAUGHTER 
AND GRANDDAUGHTER TWENTY - SEVEN YEARS AGO TO ENFORCED 
DISAPPEARANCE) SECONDED THE CHAIRMAN'S STATEMENT AND SAID 
"THIS IS NOT THE SUBJECT WE ARE HERE TO DEAL WITH" (DESPITE 
HER STATED PERSONAL OPPOSITION TO THE DEATH PENALTY) . SHE 
CONTINUED, "WE MUST ACCEPT THE FACT THAT EACH COUNTRY IS FREE 
TO ACT ON THIS QUESTION AS IT DEEMS FIT." THESE KEY 
INTERVENTIONS SEEM TO HAVE DIMINISHED SIGNIFICANTLY THE 
POSSIBILITY OF A FINAL INSTRUMENT THAT EXPLICITLY ADDRESSES 
OR RESTRICTS THE DEATH PENALTY. 

12 (U) PREVENTION. UNDER THE "PREVENTION" CHAPTER, THERE 
WAS ACTIVE EXAMINATION OF THE NINE POINTS ADDRESSED IN THE 

DISCUSSION PAPER. PARTICULAR FOCUS WAS GIVEN TO POINT 2 (THE 
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NON-DEROGABILITY OF THE RIGHT "TO BE INFORMED OF THE PLACE UNCLASSIFIED 

AND MOTIVES OF THE DETENTION" ) , AND POINT 3 (THE OBLIGATION 

OF THE STATE TO PRESENT DETAINEES WITHOUT UNDUE DELAY BEFORE 

A COURT OR JUDICIAL AUTHORITY) . DELEGATION VIEWS ON THESE 

AND RELATED ISSUES SPLIT ALONG PREDICTABLE LINES. HOWEVER , 

PARTICULARLY NOTABLE WAS THE FACT THAT THE CHAIRMAN, HIS ABLE 

LEGAL ADVISER FROM PARIS (ANTOINE BUCHET) , AND THE HIGHLY 

RESPECTED INDEPENDENT EXPERT AND ADVISER TO THE WORKING 

GROUP LOUIS JOINET, (ALL FRENCH NATIONALS) HELPED STEER THE 

DEBATE INTO CONSTRUCTIVE, REALISTIC DIRECTIONS, OFFERING 

WELL-REASONED REBUTTALS TO MORE FAR-REACHING PROPOSALS BY 

SOME DELEGATIONS AND NGOS . IN SUMMING UP, THE CHAIR 

ACKNOWLEDGED, HOWEVER, THAT DISCUSSION OF THE NINE POINTS 

LISTED UNDER THIS CHAPTER HAD NOT YIELDED A CONSENSUS. 

13 (U) DEFINING VICTIMS OF E.D. DISCUSSION FOCUSED 
PRIMARILY ON TWO ISSUES: HOW BROADLY TO DEFINE THE SCOPE OF 
"VICTIMS"; AND APPROPRIATE REMEDIES, INCLUDING, INTER ALIA, 
THE RIGHT TO REPARATION. THE U.S. SUGGESTED THE UTILITY OF 
AN APPROACH THAT WOULD ALLOW EACH STATE SUFFICIENT 
FLEXIBILITY TO DETERMINE THE EACH CLASS OF POTENTIAL 
"VICTIMS" BY APPLYING ITS DOMESTIC LAW PRINCIPLES ON 
"STANDING" TO SUE. DELEGATIONS SEEM GENERALLY WILLING TO 
CONSIDER SUCH A PRAGMATIC APPROACH, IN LIEU OF A 
PREDETERMINED LIST OF ALL POTENTIAL E.D. "VICTIMS" ALLEGEDLY 
ENTITLED TO SEEK A REMEDY. 

14 (U) APPLICATION OF IHL TO ENFORCED DISAPPEARANCES. A 
REPRESENTATIVE OF THE INTERNATIONAL COMMITTEE OF THE RED 
CROSS (ICRC) OFFERED PREPARED REMARKS (ALREADY FAXED TO 
L/HRR) THAT DISCUSSED THE INTERPLAY BETWEEN INTERNATIONAL 
HUMANITARIAN LAW (IHL) AND ENFORCED DISAPPEARANCES AS A 
VIOLATION OF HUMAN RIGHTS LAW. ALTHOUGH THE ICRC REP AVOIDED 
SPEAKING IN CATEGORICAL TERMS , HER REMARKS WERE UNHELPFUL IN 
SEVERAL RESPECTS, AS THEY TENDED TO SUGGEST (AND TO 
RECOMMEND) THAT PRINCIPLES FROM IHL COULD APPROPRIATELY BE 
APPLIED TO FILL GAPS IN HUMAN RIGHTS LAW TO ENHANCE 
PROTECTION FROM ENFORCED DISAPPEARANCES . HER COMMENTS WOULD 
HAVE PROVOKED A GENERAL DEBATE, BUT THE CHAIR PRECLUDED THAT 
AND ENCOURAGED DELEGATIONS TO CAREFULLY CONSIDER THE ICRC , S 
REMARKS IN THE CONTEXT OF THE NEXT ROUND OF NEGOTIATIONS. 



15 (U) NEXT STEPS. THE CHAIRMAN ANNOUNCED THE NEXT FORMAL 
SESSION OF THE WORKING GROUP WOULD BE HELD FROM 12-23 JANUARY 
2004 WHERE HE WILL BEGIN "TRYING TO REACH CONSENSUS ON 
DRAFTING ARTICLES". HE ANNOUNCED HIS INTENTION TO PRODUCE A 
NEW WORKING DOCUMENT (PRESUMABLY AN INITIAL DRAFT OF A 
CONVENTION TEXT) . THIS NEW WORKING DOCUMENT WILL DRAW FROM 
THE SEPTEMBER DISCUSSIONS AND BE MADE AVAILABLE TO THE 
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WORKING GROUP ON OR ABOUT DECEMBER 1. IN SUMMING UP, THE UNCLASSIFIED 

CHAIRMAN (AMBASSADOR KESSEDJIAN) IDENTIFIED FOUR GOALS HE 

INTENDS TO USE AS GUIDING PRINCIPLES AT THE JANUARY SESSION. 

FIRST USE THE 1992 DRAFT DECLARATION AS A MINIMUM THRESHOLD 

AND POINT OF REFERENCE , WITH A VIEW TO INCORPORATING ALL OF 

ITS KEY ELEMENTS. SECOND, AS FAR AS POSSIBLE, USE AGREED 

LEGAL EXPRESSIONS FOUND IN OTHER INSTRUMENTS IN DRAFTING TEXT 

FOR THE E D. INSTRUMENT, UPDATING SUCH AGREED LANGUAGE ONLY 

WHERE NECESSARY. THIRD, AVOID NEEDLESSLY OVERBURDENING STATES 

PARTIES, RECOGNIZING THAT THE NEW INSTRUMENT NEED NOT FILL IN 

ALL THE LEGAL GAPS DESIRED BY SOME TO PROVIDE FULL PROTECTION 

FROM ENFORCED DISAPPEARANCES. IN EFFECT, THIS MEANS LEAVING 

SUFFICIENT ROOM FOR APPLICABLE DOMESTIC LAW TO FILL IN 

CERTAIN GAPS, HE EXPLAINED. AND FOURTH, AVOID LEAVING GAPS 

IN THAT WOULD CLEARLY WEAKEN THE EFFECTIVENESS OF THE NEW 

INTERNATIONAL INSTRUMENT PROTECTING AGAINST E.D. 

16 (U) NOTABLE CLOSING SESSION DEVELOPMENTS. JAPAN STRESSED 
THE NEED FOR THE NEXT WORKING DOCUMENT TO "REFLECT ALL THE 
DIFFERENT VIEWS" (READ: INCLUDING CONSERVATIVE, MINORITY 
VIEWS FROM STATE DELEGATIONS) . ON THE FINAL DAY OF 
DISCUSSIONS, AN AD HOC GROUP OF LIKE-MINDED DELEGATIONS, 
INCLUDING CANADA, JAPAN, THE UNITED STATES AND AUSTRALIA, 
INTERCEPTED THE CHAIRMAN BEFORE HIS ARRIVAL AT THE MEETING 
ROOM TO QUERY HIM ABOUT HOW HE INTENDED TO PREPARE THE NEXT 
DRAFT DOCUMENT. WE CAUTIONED HIM ABOUT THE SERIOUS CONCERNS 
THAT WOULD BE RAISED IF THAT DOCUMENT REFLECTED UNDULY AN 
"NGO" PERSPECTIVE. IN A TWENTY -MINUTE MEETING OUTSIDE THE 
MEETING HALL, THE CHAIRMAN WENT TO LENGTHS TO REASSURE THE AD 
HOC GROUP THAT HE WOULD BE PRAGMATIC IN STRIKING A PROPER 
BALANCE BETWEEN THE COMPETING VIEWS, STICKING WITH HIS 
PREVIOUSLY STATED OPPOSITION TO INFLAMMATORY REFERENCES SUCH 
AS THE DEATH PENALTY, MILITARY TRIBUNALS, ETC. LATER, THE 
FEDEFAM (OUTGOING) PRESIDENT (MARTA OCAMPO DE VASQUEZ) (SEE 
PARA 11 ABOVE) WAS INVITED BY THE CHAIRMAN TO MAKE A PARTING 
STATEMENT IN VIEW OF HER INTERNATIONALLY RENOWNED STATURE ON 
THE E.D. ISSUE . TO HER CREDIT, OCAMPO URGED NEGOTIATORS TO 
STAY FOCUSED ON THE IMPORTANT ISSUES NEEDED TO PRODUCE AN 
EFFECTIVE INSTRUMENT AS SWIFTLY AS POSSIBLE. IN THE CONTEXT 

OF HER PREVIOUS INTERVENTIONS , THIS WAS CODEWORD FOR AVOID 
EXTRANEOUS DEBATES OVER SUCH ISSUES AS REFERENCES TO THE 
DEATH PENALTY AND THE INCLUSION OF NON-STATE ACTORS WITHIN 
THE TREATY REGIME. 



17. (U) COMMENT . 
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END COMMENT. 
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